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A Composite European Constitution 


I must clear up a misunderstanding. I am not going to talk about the Euro- 
pean Constitution which was voted down in France and the Netherlands two 
years ago. I have not been appointed to a chair in legal history. I want to talk 
about constitutions which Europe does have at present. In particular I would 
like to examine the hypothesis that Europe — as a whole made up of the Euro- 
pean Union and the Member States — has a constitution which is composite in 
character. 

The components of this European constitution are numerous: obviously we 
have to include the constitution of the organization entitled ‘the EU’, and which 
itself is composed of what we refer to as ‘pillars’, the European Convention for 
the Protection of Human Rights and Fundamental Freedoms (ECHR), other 
treaty regimes (we might think of the WTO, for instance), the constitutions of 
the Member States, and sub-national constitutions. 

The components I will deal with here are the constitution of the organization 
entitled ‘the EU’, and the constitutions of the Member States. I will try to show 
that it makes a difference whether we look at their mutual relations from the 
perspective of a ‘composite constitution’ or — on the contrary — that of a ‘multi- 
level’ constitution, as many scholars do nowadays. Within the framework of this 
lecture, this can only be done very briefly. I limit myself to three constitutional 
topics: 

- the primacy of EC law (since EC law is the core of EU law) ; 
- protection of fundamental rights, and 
- the role of national parliaments. 


But first I will explain what I mean by the concept of a ‘composite constitution’, 
and how this differs from the idea of a ‘multi-level’ constitution. 


I The ‘composite European constitution’ 


I already mentioned in passing that the organization entitled 
‘the EU’ already has a constitution. Even though the document entitled ‘A 
Constitution for Europe’ has been rejected in referenda, the EU still has its own 
constitution, just as it had before.! That is not so much because the European 
Court of Justice (ECJ) has called the founding treaties the ‘constitutional char- 
ter’ of the Communities ever since the 1970s;? but because the EU — the organi- 


' The Reform Treaty which was concluded in October 2007 by the 277 Member States does not make any 
difference to this, notwithstanding the declaration of the leaders of government at their meeting in 
Brussels in June 2007, that after the ReformTreaty ‘[t]he Treaty on the EU and the Treaty on the Func- 
tioning of the Union will not have a constitutional character.’ See Mandate for the IGC 2007, Brussels, 
26 June 2007, 11218/07, ANNEX, p. 3, paragraph 3. 

2 EC] 23 April 1986, case 294/83, ECR 1986, 1339, Les Verts, para. 23; see also ECJ, Opinion 1/91, 14 
December 1991, ECR 1991, I-6079. 


zation — has everything to make it the subject of a constitution in the traditional 
sense of constitutional law. 

The EU exercises unilateral and binding public authority over citizens on 
the basis of a series of legal-political documents and principles, which together 
make the exercise of that authority possible, as well as regulating and limiting 
that authority. It is binding public authority which is exercised, and if necessary 
this is enforced by the use of the strong arm of the law, by means of administra- 
tive, financial or penal sanctions. It is unilateral public authority because — just 
as with national governments — it involves decisions and acts which must be 
implemented and obeyed even if one does not, as implementer or obedient citi- 
zen, need to agree with those decisions. 

As to the nature of the powers it exercises, this public authority is in no 
way different from the authority exercised by states. The public authority of 
the international organization entitled the EU is exercised on the basis of the 
treaties, and it is regulated and limited by those treaties together with a number 
of supplementary acts‘ and principles (partly derived from constitutional prac- 
tice5 and the case law) —- a sum of rules and principles which, according to their 
nature and the nature of what it is they regulate, must be called a constitution. 
The international organization entitled the EU therefore possesses a constitu- 
tion of its own. 

However, the European Union is more than that international organization, 
with its headquarters in Brussels, Strasbourg and Luxembourg. The Union is 
also made up of the Member States and their inhabitants, the citizens, all of 
whom are governed by the European constitution. The central point of the argu- 
ment I develop here is that the European constitution is more than the constitu- 
tion of the organization entitled the EU; it also includes the constitutions of the 
Member States. 


3 It is different from a state because it does not claim to have the monopoly of violence, as is essential to 
states. The strong arm of the law, used by the EU to enforce its decisions, is borrowed from the Member 
States, who remain the owners of it - although they are gradually losing their freedom to decide whether 
and how to use it, see e.g. EC] 13 September 2005, case C-176/03, and EC] 23 October 2007, case 
C-440/05. 

4 E.g. Decision and Act concerning the Election of the Representatives of the European Parliament 
by Direct Universal Suffrage of 20 September 1976; inter-institutional agreements touching on the 
constitutional relations between the institutions, such as the one which was at the basis of application 
of transparency and access to documents in the EC; binding decisions like the ‘Comitology’ Decision, 
1999/468/EC; O] L184/23 of 17.7.1999; and non-binding political documents such as the Charter on the 
Fundamental Rights of the European Union, which have begun playing a role even in the case law of the 
EC]. 

5 Possibly the practice developing from the approval of the Barroso Commission, which gives the EP in 
practice a veto for individual members of the Commission, though the EC Treaty only grants a veto 
for the president and for the Commission collectively; for an analysis, see European Constitutional Law 
Review, volume 1, nr. 2, various authors, ‘The Barroso Drama: Reality for the EU Constitution’, pp. 153- 


225. 


How does this view differ from other views of constitutions in Europe? Why 
should we abandon thinking in terms of the ‘multi-level’ constitution? 

A first observation is that for a long time the constitutional premise was 
that the Member States had their own autonomous legal orders and their own 
autonomous constitutions. Since the 1960s, the legal order of the European 
Communities, which existed alongside these, was said to be autonomous. Since 
the end of the 1980s, people have spoken more often of the EC’s (later the EU’s) 
own autonomous constitution. 

This was reflected in Dutch law faculties. Constitutional lawyers focused 
on the constitutions of the Netherlands and other states; the colleagues in the 
field of European law only looked at the EC (and later the EU), and justified their 
isolationist approach with the idea of the EC/EU as an ‘autonomous legal order’. 
The study of national constitutions was alien to nearly all European law special- 
ists, most of whom had a background in public international law and the law of 
international organizations. For constitutional lawyers the reverse was equally 
true. The description of institutions and organizational principles of the EC was 
easily considered — in the words of Prakke, in his last edition of the Handboek 
van het Nederlandse Staatsrecht — a corpus alienum.° The EC/EU and the Member 
States, each with their own constitution, were separate corpora. 

This separateness of areas of the law was belied by developments in real life. 
The national legal orders became more and more interwoven with the EU legal 
order. Policy, administration and legislation were increasingly influenced, and 
even determined, by decisions taken in the context of the EU. People spoke of 
a ‘fourth level of government’. More than a decade later, specialists in the areas 
of politics, government and the law began to speak of a political order which 
consisted of separate but interacting levels. 

‘Multilevel’ talk came into fashion. It was totally phat cool to add the term 
‘governance’. Millions of research subsidies were channelled to research into 
‘multilevel governance’ in the Netherlands and elsewhere. Unavoidably, the term 
‘multilevel constitutionalism’ was to come into use? 


6 Handboek van het Nederlandse Staatsrecht, 14th ed., 2001, p. V, concerning the chapter therein by J.L. De 
Reede on the Netherlands in the European Union. 

7 First and most systematically by Ingolf Pernice, ‘Multilevel constitutionalism and the Treaty of Amster- 
dam: European Constitution-making Revisited’, in: Common Market Law Review, vol. 36 (1999), 4,703- 
750, later on further developed in a series of publications among which ‘Multilevel Constitutionalism in 
the European Union’, in: European Law Review, vol. 27 (2002), 5, pp. 511-529 (19). In French versions of 
his work, Pernice used the more pertinent expression constitution composée. Nevertheless, at times his 
federalist background is betrayed by his thinking in terms of a division of competence where separate- 
ness is the most decisive. Thus his analysis of Article 53 of the Charter on EU Fundamental Rights, 
which concerns the issue of greater protection of individuals’ rights as found in various legal sources of 
Member States, treaty regimes and the EU, which he considers a false problem because in his view this 


concerns separate fields of competence. 


In fact, very important research has been based on premise of a political 
and legal order consisting of various levels. Nevertheless, there are at least two 
fundamental shortcomings to thinking in terms of a ‘multilevel’ order. 

A first objection is inherent in any thinking in terms of ‘levels’: these imply 
by definition the existence of ‘higher’ and ‘lower’ levels, super-ordination and 
subordination, superiority and inferiority. Thinking in terms of ‘levels’ thus 
involves inescapably the concept of hierarchy. And we lawyers tend to think of 
hierarchies in terms of a top-down system.® However, as I shall try to make plau- 
sible, with regard to the European constitution this is not always an adequate 
reflection of reality, neither in fact nor in law. 

A second objection is that even if the dynamics between the ‘levels’ are 
emphasized — the higher level influences the lower one and the lower one tries 
to influence the higher one — the implicit point of departure is that these are 
separate levels. The idea of autonomy of the different levels is still - though 
again often implicitly — at the basis of this approach. 

In contrast to this, I propose the approach of a composite constitution. 

The idea of a composite constitution suggests that in many respects the rela- 
tion between the EU and the national constitutions should not be viewed as a 
conglomerate of autonomous, more or less detached systems, which relate to 
each other as different ‘levels’. 

If one tries to see the relations between the EU and national constitutions 
as one composite whole, the vital point is then not that of claimed autonomy of 
the components, but precisely the recognition of a relative heteronomy. The one 
part cannot function without the other, and the various components keep one 
another in balance within the constitution of the totality which includes those of 
the component parts. 

What we have is a composite constitution, whose component parts mutu- 
ally assume one another's existence, both de facto and de iure. The relation- 
ship between the EU and national constitutions should, hence, be viewed as 
a mutually assumed relationship. To use a rather simple simile: it is just like 
two-component glue; if you have too much of one of the components, then the 
substance loses its adhesive force, and it won’t stick. The whole thing comes 
apart. In this approach to constitutional reality, there is less room for thinking 
in terms of hierarchy. 

This brings us to a first illustration of the specific consequences to be 
attached to the notion of a composite constitution: the primacy of EC law. 


. Interestingly, since political scientists after decades of relative neglect — theorists of international rela- 
tions apart — have become interested in the European Union they have mainly shown interest in the 
‘bottom-up’ aspects of Europeanization (how national competences have spread and spilled over into EU 
competences) whereas the lawyers tend to emphasize how EU law affects national law, so take more of a 


‘top-down’ approach. 


II Primacy 


The doctrine of primacy concerns the nature of the mutual 
relations between the EU and the national legal orders. In contrast with the situ- 
ation in most other Member States, the text-books on national constitutional law 
in the Netherlands have since the 1980s nearly all seemed to assume that EC 
law is hierarchically superior to national law of whatever nature, and that that 
is the end of the story.9 Moreover, unlike the situation in other Member States, 
national constitutional lawyers in the Netherlands even go so far as assert- 
ing that EC law needs no basis in the national constitution, nor has one; its 
supremacy seems so self-evident, that it is difficult not to think in hierarchical 
terms. 

How should we imagine a non-hierarchical relation between EC law and 
national law? Is it at all possible to conceive of EC law’s primacy in a non-hierar- 
chical manner? And how would primacy, precedence and supremacy of EC/EU 
law need to be understood then? 

The treaties establishing the European Communities did not say much about 
the relationship between EC law and national law, and still do not. However, as 
soon as we are confronted with conflicting decisions or conflicting norms, this 
relationship becomes critical: as soon as an EC act or norm is in conflict with a 
national act or norm, the question arises which of the two should be applied: the 
European one or the national one? 

The case law of the Court of Justice of the EC answers this by saying that EC 
law takes precedence, at least if it is directly effective EC law." 


9 We notice that only the editions of the Handboek van het Nederlandse Staatsrecht as of the 12th edition 
(p. 547, footnote 17), subsequent to a similar remark in previous editions by A.M. Donner (one of the 
architects of the doctrine of the direct effect and primacy of EC law over national law as president and 
judge of the ECJ), have held that from the perspective of national constitutional law, one might question 
this. 

'° They base this somewhat eccentric view, which seems to be held also by the Criminal Law Chamber 
of the Hoge Raad (the Dutch Supreme Court, see HR 2 November 2005), on EC] Van Gend en Loos and 
Costa/ENEL, which is obviously impossible, since the EC] has no power to interpret national constitu- 


tions nor did it do so in these cases. 


In the literature on EC law, a great confusion has arisen concerning the term ‘primacy of EC law’. 
Combined with the various notions of ‘precedence’, ‘priority’, ‘supremacy’, and ‘direct effect’ the mean- 
ing of the words varies with the authors. The confusion is increased by considering any effect which 

EC law might have in the national legal context as a sign of the ‘primacy’ of EC law, as in the case of 
‘consistent interpretation’ of national law in light of EC or EU law. This example is most surprising, as 
the technique of ‘consistent interpretation’ was particularly developed in the context of international law 
in systems in which this is not part of the national legal order. National law was then interpreted in light 
of the relevant parts of public international law — especially treaties - which was not incorporated into 


the national legal order. For our purposes we speak of precedence and priority only in cases in which 


Based on this case law, authors have developed the doctrine of the primacy 
of EC law, and some authors have even constructed it as vesting the ‘supremacy’ 
of EC law. A rule of precedence or priority in case of a conflict has thus become 
a doctrine about hierarchy, a hierarchy of norms, and about the hierarchy of 
the legal and political systems of which they form part. In the doctrine of the 
‘supremacy’ of EC law, the norms of the EU (at least those of EC law) are ‘higher’ 
than the norms of the Member States; and ultimately the European Union is 
‘superior’ to the Member States, which are subordinate to the Union. 

The use of this construction in legal doctrine was a result of the way the 
EC] initially argued for the precedence of EC law over conflicting national law.” 
Very briefly, this amounted to saying that the Member States had restricted 
their sovereignty by transferring competences to the EC. As soon as these 
competences were exercised by the EC, they therefore took precedence over 
and above acts and norms of national law. After all, the Member States have 
limited their sovereign powers, suprema potestas, in favour of the EC. The EC 
can thus be understood to have become invested with that transferred suprema 
potestas. Hence, it enjoys supremacy, and therefore demands precedence over 
any conflicting law. Precedence must be given to what is ‘superior’, and what is 
‘inferior’ is subordinate to that. 

This view is hard to reconcile with the viewpoint of a composite European 
constitution. Taking the notion of a composite constitution as our starting point, 
we must subject the prevailing view to two academic questions: first we need to 
ask if it is a necessary notion; and second we need to ask ourselves whether it is 
adequate, that is to say whether it matches the present constitutional and legal 
situation in Europe. 


a. Is the hierarchical approach necessary? 

Of course, there needs to be a solution if two conflicting norms claim to 
apply to one and the same case. Without a conflict rule, this is not possible. 

Pluralism is attractive, but we should not — and cannot — resort to that too 
easily. Conflicts really do occur, and we cannot simply argue them out of exist- 
ence. 

To use a metaphor: the relation between the EU and the Member States is 
not a two-level junction — or if we would take the human rights treaties such 
as the ECHR and sub-national constitutions into account a spaghetti junction 
— whereby the EU road always crosses over the national road which is going in 
another direction, without ever joining it. If we had a multi-level junction then 
the various levels would really and truly be separate and logically there could not 
be a conflict. A rule of precedence would not even be necessary. The paths of the 
EU constitution and the national constitutions would not cross, but would be 
definitively separate. 


a conflict of norms has been established, so not to situations of ‘consistent interpretation’ of which the 
purpose is primarily to avoid any conflict. 
2 ECJ 5 February 1963, case 26/62, Van Gend @ Loos; EC] 16 June 1964, case 6/64, Costa/ENEL. 


In reality, however, we are faced with a landscape in which the two roads 
regularly intersect at the same level. And in order to prevent collisions we need 
to establish a rule of priority. We need a rule of precedence precisely because 
national and European norms and acts can conflict —- they meet each other on 
the same level. 

In this context there is indeed a lot to be said in favour of granting prece- 
dence to the European norms and acts as a general rule. But such precedence 
can be justified in a much more pragmatic manner than by using the notion of 
hierarchy. That could be, for instance, on the basis of the need for the greatest 
possible consistency and useful effect: if a norm is established at the European 
level which is intended to apply in all Member States and their legal orders, 
then unnecessary inconsistency between the legal orders of the Member States 
may be prevented most easily by giving the European norm precedence above 
conflicting national norms; it cannot have been the intention of creating a rule 
in the context of the EU with a view to its application in national legal orders if 
it can be deprived of its useful effect by Member States unilaterally and for no 
good reason. There are sufficient footholds in the case law of the ECJ for this 
type of justification of a rule of precedence." 

In such an approach EC law has priority over conflicting national law 
not because the EU is supposed to be a ‘superior’ political order to which the 
national orders order are ‘subordinate’, but simply in order to prevent conflicts. 

We must conclude that we can manage to recognize a rule of precedence 
perfectly well without hierarchical assumptions. And, as I argue, such an 
approach matches the constitutional reality in Europe better. 


b. Is the hierarchical point of view adequate? 

The hierarchical view is not an adequate description or explanation of consti- 
tutional reality: neither in relation to the constitution of the EU in the narrow 
sense, nor in relation to the constitutions of the Member States. 

Most Member States’ constitutions — possibly with the exception of that of 
the Netherlands — do not recognize a hierarchically understood primacy of the 
European Union, at least not unconditionally, and at least not a primacy which 
takes precedence as a matter of supremacy over all national law. 

In most Member States, the precedence of EU acts over national constitutions 
is not (or at least not unconditionally) recognized. The precedence of European 
acts above ordinary legal rules of a lower rank than the national constitution is 
usually recognized, but precedence is not recognized if application of the EC 
or EU act (or norm) would lead to conflict with a national constitutional norm. 
Some national constitutional courts seem by now prepared to make a distinc- 
tion within the totality of national constitutional norms between certain less 
essential norms of constitutional law, and constitutional norms which are of 
fundamental importance: the fundamental national constitutional rules and 


3 A locus classicus is EC] 13 February 1969, case 14/68, ECR 1991,1, Walt Wilhelm. 


principles form an obstacle to precedence of European acts and norms which do 
not respect them; less fundamental rules apparently do not. 

This type of distinction is made for instance in Germany and Italy; also the 
French Conseil Constitutionnel has recently determined that only when an EC act 
infringes rules and principles which are inherent in the ‘constitutional identity’ 
of France, may the EC act be declared in conflict with the French Constitution.“ 

This point of view is easy to explain. The constitutions of the Member States 
enabled accession to the Union, and access of EC/EU law into the national legal 
order. In the vast majority of Member States — at least those within continen- 
tal Europe which take their basis in the ideas of the French Revolution — the 
national constitution claims to be the ultimate source of state law, i.e. the ulti- 
mate legitimation for the exercise of public authority over citizens. Without the 
national constitutions EC/EU law would not have any effect; without them there 
would be no EU membership and without the Member States there would be no 
EU. It is certain that total and unconditional precedence of EC law over national 
constitutional law does not exist in the constitutional reality of Europe. 

In a certain sense, that has been recognized in the EU Treaty itself ever since 
the 1990s. Article 6 of this Treaty speaks of the principles of liberty, democracy, 
respect for human rights and fundamental freedoms, and the rule of law, which 
are common to the Member States, and on which the Union is founded. Seri- 
ous infringements of these principles by a Member State can lead to measures 
against that Member State (Article 7 EU Treaty). Article 6 of the EU Treaty goes 
even further, and speaks not just respecting the principles which are common 
to the Member States, but also respecting the national identity of the Member 
States by the Union — that is, that which differentiates the Member States from 


4 CC Décision no 2006-540 DC (27 July 2006): ‘17. Considérant qu’aux termes du premier alinéa de 
Yarticle 88-1 de la Constitution : ‘La République participe aux Communautés européennes et 4 l’Union 
européenne, constituées d’Etats qui ont choisi librement, en vertu des traités qui les ont instituées, 
d’exercer en commun certaines de leurs compétences »; qu’ainsi, la transposition en droit interne d'une 
directive communautaire résulte d’une exigence constitutionnelle; 18. Considérant qu’il appartient 
par suite au Conseil constitutionnel, saisi dans les conditions prévues par l'article 61 de la Constitu- 
tion d’une loi ayant pour objet de transposer en droit interne une directive communautaire, de veiller 
au respect de cette exigence; que, toutefois, le contréle qu'il exerce a cet effet est soumis 4 une double 
limite; 19. Considérant, en premier lieu, que la transposition d’une directive ne saurait aller 4 l’encontre 
dune régle ou d'un principe inhérent a l’identité constitutionnelle de la France, sauf a ce que le constitu- 
ant y ait consenti; 20. Considérant, en second lieu, que, devant statuer avant la promulgation de la loi 
dans le délai prévu par l'article 61 de la Constitution, le Conseil constitutionnel ne peut saisir la Cour 
de justice des Communautés européennes de la question préjudicielle prévue par l'article 234 du traité 
instituant la Communauté européenne; qu’il ne saurait en conséquence déclarer non conforme 4 
Yarticle 88-1 de la Constitution qu'une disposition législative manifestement incompatible avec la direc- 
tive qu’elle a pour objet de transposer; qu’en tout état de cause, il revient aux autorités juridictionnelles 
nationales, le cas échéant, de saisir la Cour de justice des Communautés européennes A titre préju- 


diciel’. 


one another. And this national identity is legally determined by the identity of 
the national constitution." 

We may assume that these provisions only have significance if European 
acts which do not respect these fundamental values do not take precedence over 
national rules and acts which express that national identity and the common 
values of the democratic rule of law.'® 

In this way, respect for the constitutional identity of the Member States is 
part of the European constitution, in such a way that the EU institutions must 
also take this into account. This is not merely saying that the EU must stop at 
the threshold of the national constitutional domain; it is not about controlling 
boundaries between the two ‘levels’. The contribution of the national constitu- 
tions is much more constructive. It means active respect for the norms which 
are found elsewhere, outside the international organization called the EU, and in 
the constitutions of the Member States which together make up the EU. 

In the recent case law of the European Court of Justice we find an increased 
sensitivity for the meaning of national constitutional identities of Member 
States, although the Court does not go so far as to say explicitly that Article 6 of 
the EU Treaty poses a limitation to the applicability and precedence of EC law.” 
Obviously, it not up to the EC] unilaterally to decide what belongs to the consti- 
tutional identity of a particular Member State. But once, as the result of what 
some metaphorically call a ‘dialogue’ of courts, it has emerged that a certain rule 
or principle belongs to that identity, the sensitivity of the EC] for this identity 
is a sign of the comprehensiveness of a constitutional order in which both the 
constitutions of the Member States and that of the European Union (in a narrow 


% Article I-5 of the Constitutional Treaty read: ‘1. The Union shall respect the equality of Member States 
before the constitution as well as their national identities, inherent in their fundamental structures, 
political and constitutional, inclusive of regional and local self-government.’ The Reform Treaty inserts 
a new Article 3a (2) into the EU Treaty, with the same content, but in the context of a provision on verti- 
cal division of competence. 

© On 8 February 2007 the Conseil d’Etat, no 287110, Société Arcelor Atlantique et Lorraine, confirmed that 
‘s'il n’existe pas de régle ou de principe général du droit communautaire garantissant !’effectivité du 
respect de la disposition ou du principe constitutionnel [Francais] invoqué, il revient au juge administra- 
tif d’examiner directement la constitutionnalité des dispositions réglementaires contestées’. If French 
constitutional rules and principles are not part of EU law, the national court must let these prevail over 
European law. 

7 EC] 14 October 2004, case C-36/o2, Omega Spielhallen- und Automatenaufstellungs-GmbH, in which 
the Court is sensitive to special constitutional status and meaning of human dignity in the German 
constitutional order; ECJ, case C-145/04, 12 September 2006, Spain v. UK, paras. 63 and 79, in which 
significance is attributed to the constitutional tradition of the UK on the basis of which so-called 
qualified commonwealth citizens could acquire the right to vote for the European Parliament; EC] 6 
September 2006, case C-88/03, Portugal, Spain and UK v. Commission (Azores), paras. 67-68, in which 
constitutional autonomy of the outermost regions of a Member State is considered to be decisive for the 


conformity of certain forms of tax differentiation with EC law. 


sense) have their own place and role to play. It is also evidence of the extent to 
which they are mutually dependent, thus contributing to the coherence of that 
overarching constitutional order. 

The constructive role which national constitutions have, not only within this 
overarching, composite constitutional order, but also within the EU constitu- 
tion in the narrow sense, I will illustrate by reference to the second topic of this 
speech, fundamental rights protection in the context of the EU. 


II] Fundamental rights 


The constitutional history of the protection of fundamental 
rights of citizens by the Court of Justice of the EC has been marked by the 
struggle to protect the autonomy of the EC legal order vis-a-vis the constitutional 
order of the Member States. This turned out to be an untenable approach — and, 
I would argue, it still is an untenable approach. A strict separation of autono- 
mous levels or areas is an inadequate manner of approaching constitutional 
reality. 

Originally, the treaties establishing the ECSC, the EEC and the EU did not 
contain classic civil and political rights such as freedom of expression, religion, 
association, et cetera. Even the oldest economic right, freedom of property was 
recognized in the treaty by the skin of its teeth; such fundamental rights as the 
right to life, marriage, privacy and human dignity which are given different 
form and content in the various Member States, have certainly found no place to 
this very day. 

As a result, the Court of Justice adopted the line, in its case law of the late 
1950s and early 1960s, that the fundamental rights on which citizens (or under- 
takings) may rely are only part of national law, and therefore do not form part of 
the standards against which the EC] may judge European acts.® 

The core of this reasoning was ultimately the autonomy of the European 
legal order; this made it impossible for the Court to take account of national law, 
and thus also of national fundamental rights. 


8 EC] 4 February 1959, case 1/58, Friedrich Stork @ Cie v. High Authority ECSC: ‘... under Article 31 [ESCE] 
the Court is only required to ensure that in the interpretation and application of the Treaty, and of 
rules laid down for implementation thereof, the law is observed. It is not normally required to rule on 
provisions of national law. Consequently, the High Authority is not empowered to examine a ground of 
complaint which maintains that, when it adopted its decision, it infringed principles of German consti- 
tutional law (in particular Articles 2 and 12 of the Basic Law)}; Article 2 of the Grundgesetz protects 
the liberty of the person, while Article 12 protects the free choice and exercise of a profession. See also 
EC] 15 July 1960, joined cases 36, 37, 38/59 and 40/59, Président Ruhrkolen-Verkaufsgesellschaft GmbH, 
Geitling Ruhrkohlen-Verkaufsgesellschaft GmbH, Mausegatt Ruhrkohlen-Verkaufsgesellschaft GmbH and I. 
Nold KG v. High Authority ECSC: ‘It is not for the Court, whose function is to judge the legality of deci- 
sions adopted by the High Authority [...] to ensure that rules of internal law, even constitutional rules, 


enforced in one or other of the Member States are respected.’ 


This would not have been so important if the European Communities had 
only concerned relations between the Member States themselves, affecting 
individuals only indirectly — the EC as an ordinary international organization, of 
which there are so many. 

But that same EC] which did not wish to consider fundamental constitu- 
tional rights as a part of the European constitution, had stated in its judgments 
about the primacy of EC law that citizens themselves had direct obligations and 
rights under EC law. The European Community was not an organization of just 
the institutions and the Member States, but was a community of law comprised 
of governments and individuals. 

However, whereas the legal community of the authorities and the citizens 
within the Member States was primarily regulated by the fundamental rights 
of citizens which the authorities had to respect, the Court did not protect 
citizens in their fundamental rights against the acts of the European institu- 
tions. National law is not European law. Fundamental rights were something 
for national authorities and not for European authorities. The implication 
seemed to be that European law went iiber alles, even above fundamental rights 
which national constitutions such as that of Germany had branded as unalter- 
able constitutional provisions after the tragedies which national-socialism had 
brought over Germany and Europe. This was the state of affairs at the end of the 
1960s. 

It took a small revolution on the part of the national courts against the 
primacy of EC law to get the ECJ to abandon its old line of reasoning. Only 
when a German court making a preliminary reference — the Verwaltungsgericht 
of Stuttgart (in Stauder) and later that of Frankfurt-am-Main (in Internationale 
Handelsgesellschaft) — declared in advance that it would not apply a certain EC 
act if the ECJ retained its earlier approach, thus threatening to undermine the 
uniform application and primacy of EC law, did the ECJ change course. 

Even then, the ECJ did its best to emphasize the autonomy of the EC legal 
order. It stated in Internationale Handelsgesellschaft that 


‘the validity of a Community measure or tts effect within a Member State cannot 
be affected by allegations that it runs counter to either fundamental rights as formu- 
lated by the Constitution of that state or the principles of a national constitutional 
structure.’ 


(So, exactly the opposite of what we now find in Article 6 of the EU Treaty.) 
The EC] gave the following reason: 


‘the law stemming from the Treaty, an independent source of law, cannot because 
of its very nature be overridden by rules of national law, however framed, without 
being deprived of its character as Community law and without the legal basis of the 
Community itself being called in question.”9 


*9 EC] 17 December 1970, case 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr- und Vorratsstelle 
fir Getreide und Futtermittel, ECR 1970, 1125. 
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Fundamental rights calling the autonomy of European law into question 

~ heretical! The dogma of autonomy was seemingly still more important than 
the idea of constitutionalism which was at the basis of the protection of the 
fundamental rights of citizens against public authorities. 

But only seemingly so. For the Court in this very same judgment left ortho- 
doxy on Community autonomy for what it was, and did exactly the same as it 
had done just before in Stauder. It turned to what for all intents and purposes 
constitutes heteronomy in substantive terms. The technique employed by the 
Court in order to pilot fundamental rights into the EC legal order was one 
whereby the category of ‘principles common to the legal systems of the Member 
States’ — which was already to be found in the EC Treaty° — was transposed 
to the constitutional level: the ECJ would henceforth respect the fundamental 
rights flowing from the common constitutional traditions of the Member States 
(and found in the human rights treaties to which the Member States are party). 

This technique of transposition cannot hide the fact that the content of the 
fundamental rights is heteronomous — the content of these rights is derived 
from the nationally protected fundamental rights, and they are dependent on 
these. If a certain civil right does not belong to the common constitutional tradi- 
tion (and is not enshrined in a human rights treaty to which the Member States 
are a party), it does not exist in the EU context either. If the constitutional tradi- 
tions change, then European legal protection also changes. 

As examples of such changes in fundamental rights, one may think for 
instance of treatment of transsexuals, same-sex marriages, and the issue of 
security and combating terrorism as limiting certain fundamental rights, and so 
on. 

We can trace correlations between such developments outside the EU legal 
and political order and the case law of the ECJ, correlations in which the latter 
follows the heteronomous source of fundamental rights protection being the 
European Convention on Human Rights as authoritatively interpreted in the 
evolving case law of the European Court of Human Rights in Strasbourg. When 
it was not so clear that privacy in the sense of the inviolability of the home as 
protected by Article 8 ECHR also extends to business premises, the EC] in 
Luxembourg assumed that it did not. But as soon as the Court in Strasbourg 
judged that privacy may also extend to certain business premises, ** the Court in 
Luxembourg changed course in its own case law. In short, the ECJ follows (and 
has to follow) what is determined elsewhere, outside the autonomous sphere of 
the EC legal order.” 


*° Article 288 (previously 215), second paragraph, EC: In the case of non-contractual liability, the Commu- 
nity shall, in accordance with the general principles common to the laws of the Member States, make good 
any damage caused by its institutions or by its servants in the performance of their duties. 

21 ECrtHR 16 December 1992, Niemietz v. Germany, Application no. 13710/88. 

22 EC] 22 October 2002, case C-94/00, ECR 2002, I-go11, Roquette Fréres. 


In other words, without national fundamental rights — and without Member 
States having undertaken obligations under certain human rights treaties — 
there would be no fundamental rights for the EU and its institutions to respect. 
The national constitutions are building blocks of the European constitution, not 
only within the national legal orders, but also within other parts of the compos- 
ite European constitutional order, in particular the EU order in the strict sense, 
in such a fashion that the whole of the European constitutional order becomes 
coherent. 

The content of human rights norms within EU law is largely derived from 
constitutional sources outside the EU sources in a strict sense: from the point of 
view of content, protection of human rights by the EU institutions is heterono- 
mous. There are two important developments which may change this: firstly, 
the EU Charter of Fundamental Rights, which was proclaimed as a non-legally 
binding instrument in the year 2000; and the proposal to make this Charter 
legally binding for the EU institutions. #3 

Do these developments make the fundamental rights protected by the EU 
institutions autonomous? This may be the case in some respects, but not so radi- 
cally that all ties with the fundamental rights of the Member States (both those 
deriving from their constitutional traditions and those from the human rights 
treaties to which they are a party, in particular other human rights treaties than 
the ECHR) are severed. 

As regards the EU Charter of fundamental rights in 2000, we can say that, 
with one or two exceptions (such as a provision on free movement), it derives 
the fundamental rights it contains entirely from the fundamental rights of the 
constitutions of the Member States and the treaties to which the Member States 
(and not the EU) are party. Moreover, the Charter contains a subsidiarity clause 
~as human rights treaties do — which posits that its clauses cannot restrict or 
adversely affect the protection offered by existing fundamental rights treaties to 
which Member States are a party and by the Member States’ constitutions. 

In other words, within the totality of the composite constitution, reference 
continues to be made to essential constitutional norms from one component 
part (the Member States) by another component part (the EU). A degree of 
heteronomy is retained, at least in a genetic or genealogical sense, and also when 
national fundamental rights provide a higher degree of protection. 

If the Charter were to be included in the treaties, and become legally binding 
—as the rejected constitutional treaty proposed — then at least formally the cata- 
logue of fundamental rights would gain a more autonomous status. Materially, 
the fundamental rights included therein remain for the largest part of heterono- 
mous origin, that is: derived from sources outside the EU treaties themselves, as 
we just said of the Charter. 


*3 This proposal was contained in the defeated EU Constitution. Presently it has been agreed that the 
Charter will acquire treaty status, and hence the same legal force as the EU Treaty, except that it is not 
justiciable as regards Title IV Poland and the UK under Protocol No. 7 to the Reform Treaty. 


15 


Apart from the catalogue of rights contained in the Charter, the rejected EU 
constitutional treaty, however, still contained a crucial reference to the national 
protection of fundamental rights offered by the Member States, while also the 
European protection from the Council of Europe under the ECHR would have 
continued to retain its significance. The Constitutional Treaty retained the 
formula that the common constitutional traditions of the Member States as well 
as the ECHR remain part of the law of the Union as general principles of law.*4 
Thus, next to its own catalogue of rights, that of the component EU constitu- 
tion, these external sources of fundamental rights protection remain important. 
Again, this is of particular significance in case of evolution and development 
in fundamental rights protection in the Member States and the case law of the 
European Court of Human Rights, in particular with regard to fundamental 
rights which are not covered by the Charter. In this manner the coherence of the 
totality of the composite constitutional order is guaranteed. 


I come to a conclusion on the point of fundamental rights protection. 

The history of fundamental rights protection in the case law of the EC] 
shows that retaining the claim that the EU legal and constitutional order is 
autonomous, come what may, was bound to fail. Fundamental rights protection 
would have been impossible, had we continued to think in terms of separate 
autonomous levels. Ostensibly the claim of autonomy was retained; however, 
in reality it was given up: the protection became largely heteronomous. Persist- 
ing unnecessarily in adhering to the autonomy of the EU constitutional order 
was impossible to reconcile with the idea of protection of fundamental rights 
inherent in modern constitutionalism, unless one were to hold that citizens do 
not need to be protected against the exercise of public power by the EU or (more 
commonly) by national authorities acting on the basis of EC and EU law. Far 
from undermining or weakening EU law, the recourse to — in a sense — external 
constitutional sources, has made the European Union stronger. Fundamental 
rights protection has become part of the very identity of the EU. Without the 
interplay of fundamental rights found in the constitutional traditions of the 
Member States and the human rights treaties to which they are a party within 
the context of EU law, European constitutionalism would be incoherent. This 
can only be understood if we view these various constitutional contexts and 
sources as parts of one, composite constitutional order. 


4 Article I-9 (3) EU Constitution: ‘Fundamental rights, as guaranteed by the European Convention for 
the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional 
traditions common to the Member States, shall constitute general principles of the Union's law.’ It will 
be retained by the Reform Treaty as Article 6 (3) of the revised EU Treaty. 
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IV Parliaments 


Finally, let us examine an institutional aspect of the composite 
constitution paradigm: the role of national parliaments. I have spoken and writ- 
ten about this elsewhere in more detail, and will merely give a summary of my 
findings. 

From the point of view of the multi-level constitution, it is typical to think 
in terms of an EU level, where we have a European Parliament which fulfils the 
role of representative of the peoples of the Member States, while the national 
parliaments fulfil their role at the national level. The European Parliament is 
there to control and legitimize the European Commission, the national parlia- 
ment is supposed to control the national representative in the Council. 

In line with this, the democratic deficit is typically analysed as a result of 
transfer of powers from one level to another, whereby the control which existed 
at one level (the national level) does not exist in the same way at the other (the 
European level). In the ‘multi-level governance’ studies, an attempt is made to 
see how this shortcoming is (or can be) compensated by other mechanisms of 
transparency and accountability. 

Also the European institutions apparently think in terms of separate levels 
when national parliaments are concerned. In the infamous White Paper on 
Governance which the Commission issued a few years ago, national parliaments 
were merely given the role of making the citizens enthusiastic for the European 
cause. In the eyes of the Commission, when it came to the legitimacy of the EU, 
national parliaments could be passed over. At national level, parliaments seek 
compensation above all in the development of methods of national parliamen- 
tary scrutiny. But this happens largely within the context of the ‘closed’ system 
of national constitutional relations. This is as much the case with a parliament 
like the Dutch States General — to which I will limit myself in the following — as 
with most other national parliaments. 

As regards their information position, the States General allows itself to 
be made dependent on the information on European affairs given to it by the 
national government. Since the 1990s, scrutiny practically only concerns what 
the government has pre-selected and filtered in very short notes which it sends 
parliament about European legislative proposals, and only those proposals which 
the government considers to be relevant policy dossiers. 

Political accountability also functions exclusively within the national political 
system, i.e. as ministerial responsibility understood in an exclusively national 
constitutional sense. The minister or under-secretary of state is asked to account 
for what he has done or failed to do as representative of the Netherlands in 
the Council. It is left to the European Parliament to hold the Commission, the 
Council and, where appropriate, the European Council to account. 

The framework of analysis for the role of parliaments is essentially dual- 
ist: there are two sorts of power centre, one at European level and the other at 
the level of the national parliaments. This is a ‘multi-level’ approach: two levels 
which only indirectly influence one another — if they do so at all. 
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While parliaments continue to operate within the prevailing multi-level 
paradigm, mostly thinking and acting within a level which is separate from the 
EU level, the executive has long overcome this approach, and thus in many cases 
successfully avoids effective parliamentary oversight. 

While parliaments have stayed put within their own neatly nationally fenced 
off compartments, the executive has developed into a strongly interwoven, 
complex administrative network. Key roles are played by individual ministers, 
and of course many national civil servants, making trips to Brussels, in which 
they can freely and directly discuss matters with their European counterparts, 
sometimes with a clear mandate from their bureaucratic superiors, but often 
with a vague mandate or none at all. And the European institutions themselves 
remain far beyond the horizon of most national parliaments. 

The notion of a composite constitution can bring a fresh look at things. If 
national parliaments are part of a greater constitutional whole than the micro- 
cosm of the national constitutional system, then the potential role of national 
parliaments becomes considerably greater. From this point of view, there is no 
reason for the national parliament to limit itself to what the government sends it 
for examination. Accountability to parliament is considerably extended. If parlia- 
ment is part of a greater constitutional whole, then it can also approach other 
institutions in that greater whole. This is very easily done; it does not require 
constitutional amendments or treaty revision. 

There is no reason why our national parliament should not actively seek 
information from the Commission, also outside the stream of documents it 
already receives along with all the other national parliaments, but which Dutch 
members of parliament in practice do not seem to do much with. There is no 
reason why either House of the Dutch parliament should address a minister 
to ask what the position of the Commission is, as they did on the issue of the 
conformity with EC law of Dutch legislation on integration measures for Turk- 
ish nationals,” or to ask the Commission's view on cannabis shops - the ‘coffee 
shops’.?® Why did Parliament not ask the Commission to give it further infor- 
mation directly? There is no reason for the national parliament not to do so, all 
the more since the issues involved could sooner or later lead to infringement 
proceedings against the Netherlands at the European Court of Justice. 

Also in terms of accountability much more is possible than is done at 
present. Questions can be posed to the minister or state secretary not just 
regarding his actions as representative of the Netherlands in the Council, but also 
a question may be put asking him to explain why the Council adopted or failed to 
adopt a certain act, and he may be asked to defend this in the national parlia- 
ment as representative of the Council — he is that too, after all, precisely when he 
must account for what has been decided in his presence (or even his absence) in 
Brussels. 


*5 E.g. Parliamentary documents, Tweede Kamer, 2005-2006, 30 308, nr. 63, p. 5; Handelingen EK 
[Proceedings of the Upper House] 19 December 2005, EK vol. 12, p. 602. 


26 Parliamentary Documents, Tweede Kamer, 2005-2006, 30 300 VI, nr. 65, p. 14. 
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There is no reason why the national parliament should restrict itself to hold- 
ing its own national representatives to account. Why should only the French 
Assemblée nationale enjoy the privilege of a real and lively debate with the 
President of the European Commission?” Why should the annual debate in the 
Dutch Lower House on the ‘State of the Union’ not be the occasion, every few 
years, to hold the European Institutions to account? It is all possible. 

But for this to take place, national institutions should see themselves as part 
of a greater constitutional whole, of which they constitute a part and in which 
they have a role to play. And this whole is not merely two more or less separate 
levels, but something much more polycentric. Sometimes, this already happens: 
Mr Barroso appears in the French Parliament, and not just to make a pretty 
speech, but to enter into a real debate;”* subsidiarity tests are already applied 
even before a specific treaty mechanism has entered into force.”9 But it is not 
common practice yet. People are too trapped in the idea that a parliament only 
has a role within the enclosed national system — parliaments remain too much 
locked into their own level of governance. 


*7 This happened on 24 January 2006, when Barroso held a speech in the Assemblée nationale on the state 
of the European Union and in a debate answered questions from spokesmen for each of the political 
groups represented in the Assemblée; cf. Le Monde, ‘M. Barroso s’explique devant les députés francais’, 
25 January 2006, p. 8. To get an impression of the very lively debate, which was an important news item 
on French television, see the clip at <http://videos.tf1.fr/video/news/newsthemes/france/o,,3280574,00. 
html>. For the full debate, see <www.assemblee-nationale.fr/international/barroso.asp>. 

28 On8 February 2007, one month after this inaugural address was delivered, Barroso visited the Dutch 

States General at the invitation of the speakers of both Houses. He delivered his speech not in one of 

the official assembly halls, but in the old assembly room of the Lower House, which is in disuse for 

all official purposes. Members of both Houses were present, and the programme also mentioned an 

exchange of views of half an hour, presided over by the chairman of the Permanent Committee for 

European Affairs of the Lower House. MPs apparently posed questions, as can be deduced from a vide- 

oclip on Barroso's website. The Upper House’s website only gives a text of the speech of the Speaker of 

that House on that occasion, but nothing on Barroso’s speech nor about the topics discussed. Of the 
meeting no minutes have been kept or published in the Parliamentary Documents. The explanation, 
when inquired after, was that it was only ‘an informal gathering’. The meeting in parliament was not 
mentioned on the news on television, which did have a brief item on the press conference Barroso held 
with the prime minister concerning the meeting of the two gentlemen. 

?9 Whatever one may think of this instrument, which may be considerably less effective than expected, 
while taking much time, effort and energy at the expense of other and more important forms of parlia- 


mentary scrutiny of European decision making. 


VI Conclusion 


I have attempted to demonstrate that the choice of point of view 
to adopt when examining certain constitutional phenomena can make a diffe- 
rence. I have given three illustrations showing why we should abandon the prac- 
tice of thinking in terms of a constitution which is made up of different ‘levels’ 3° 

If a way of seeing things is indeed decisive, then in terms of scientific 
method, one speaks of a paradigm. My argument so far comes down to the find- 
ing that in European constitutional law, we are dealing with a shift in paradigm 
from a multi-level to a composite European constitution. The time has not 
allowed me to investigate here whether what ostensibly presents itself as such is 
truly a shift in paradigm. Nor has it been possible to explore the boundaries of 
the proposed paradigm. This would require at least an inquiry into the ques- 
tion of competence and division of powers. That is needed in order to examine 
not just who decides on this division of powers and the exercise of powers (the 
Kompetenz-Kompetenz), but also in order to determine how far the composite 
constitution can reach — what are the areas where constitutions are, or are not, 
autonomous, and on what basis? Major questions concerning pluralism then 
need to be dealt with more fully. And in that context there is the even bigger 
question of the monopoly of violence: who possesses it, and who decides about 
it? Is it possible to think of a ‘monopoly of violence’ in non-hierarchical, pluralist 
or polycentric terms? The very notion of ‘monopoly’ seems to exclude this. So 
the concept of a ‘composite constitution’ must have its limits. 

Such further elaboration and exploration of boundaries will have to take 
place some other time. The paradigm offered here is no more than a proto- 
paradigm. But the idea is hard to ignore — for me at least. For a number of 
issues, at least, it has a certain explanatory force, and seems capable of being 
a source of new research questions, questions both of a general nature and in 
particular areas of European constitutional law. 

There is one more thing I must say. I began this lecture by saying that my 
chair is not a chair of legal history. And yet we cannot manage without histori- 
cal perspective. We are talking about the constitutional regulation of a political 
society, so about the regulation of power and the exercise of power. This is inher- 
ently a question of historical form and historical development. 

Constitutions are not just about the more or less durable letter of the relevant 
documents, but above all about how it is, or is not, put into practice. The 


3° Again, I am fully aware that much research within the ‘multi-level’ theorem stresses the relative interde- 
pendence and interaction between the ‘levels’ distinguished. I am aware that this interaction is analysed 
both top-down and bottom-up, and is moreover not always presented as hierarchical. But this is precisely 
why we should bid farewell to speaking and thinking in terms of ‘levels’. It is calling a phenomenon by 
the wrong name; Ingolf Pernice admits this when he uses in his French texts the far better term of une 
constitution composée, which for all intents and purposes is equivalent to that of a ‘composite’ constitu- 


tion. 
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constitutional practice is as important as the words intended to regulate it. This 
practice — even more than the letter of the documents — is always a historical 
practice. It is not possible to study European constitutional law without a histori- 
cal dimension. 

Ways of looking at things, approaches, paradigms with which we undertake 
that study, themselves shift and alter over time. I have attempted a brief demon- 
stration of this. 

The chair of European constitutional law may not be a chair in legal history, 
but we cannot manage without a careful study of historical developments. 


Peroratio 


Coming to the end of this inaugural lecture, it is usual to 
express some words of thanks. It also seems to have become almost a tradition 
to make some critical comments on the present state of academia. We could 
elaborate on the strong points of our faculty — the sense of responsibility on the 
part of the academic staff, a result of the decentralized model which was intro- 
duced with great success here in Utrecht in the 1980s; and then complain that 
the present aim to centralize and impose unnecessary uniformity is one of the 
greatest threats to the quality of academic teaching and research in this institu- 
tion; we could complain about the systematic under-funding of teaching and 
research — but I will not do so. 

On the contrary, I will merely say what an honour it is to be able to work 
in a faculty which has rightly been judged by the professors of the Dutch law 
faculties to be the best in the country. The world outside has found out; but even 
if it were to lose that insight, we know where to find the best law faculty in the 
country. 

I sincerely thank everyone who has contributed to my appointment as profes- 
sor at this law faculty. First, my close colleagues, who have promoted this; in 
addition, the European Commission, which agreed to support the chair of Euro- 
pean Constitutional Law as a Jean Monnet Chair; also the international commit- 
tee of academics who selected and nominated me for this support; and finally 
also the dean and the University Board who confirmed the appointment. 

I trust in further cooperation with the colleagues in the faculty, on the 
continuation of the extremely pleasant cooperation with colleagues in the 
department of constitutional and administrative law, and the colleagues I am so 
fortunate to have found in the constitutional law group. 

It is a privilege to work with the students I teach, and whose essays and 
dissertations I may tutor; with the research students for whom we try to arrange 
an ever better training; with the PhD students who have the no mean task of 
writing a PhD thesis. The contact with all of you is a continuing source of inspi- 
ration. 
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Dear, dear Alison, Emma, Sophie, Sam, Toby, Clara and Isabelle, thank you 
for everything you mean for me — that is much more than fits and is fitting in an 
inaugural lecture, because what you mean for me has — thank God — nothing to 
do with my work. 
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